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a=r /ORDER

PER SHRI S. JAYARAMAN, ACCOUNTANT MEMBER:

The Revenue filed this appeal against the order of the Commissioner
of Income Tax (Appeals)-4, Chennai, in ITA No0.179/17-18/CIT(A)-4/AY:

2010-11 dated 12.09.2019 for the AY 2010-11.

2. M/s.Amco Batteries Ltd., the assessee, is engaged in the business of
manufacturing & trading of batteries. While making the assessment for the
AY 2010-11, the Assessing Officer (in short "AQ") disallowed the provision

of warranty mainly for the reason that there was a vast variation in ratio
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between the actual expenses & the provision created. On appeal, the
Ld.CIT(A) upheld the assessment. On assessee’s appeal, this Tribunal
remitted the issue back to the AO to examine the issue afresh. In the
revision order, the AO held, inter alia, that in the absence of any new
material brought to his notice, no deviation in the disallowance made in the
Assessment Order is required, which was confirmed by the Ld.CIT(A) and
accordingly, sustained the quantum of disallowance made in the original
Assessment Order. Aggrieved, the assessee filed an appeal before the
Commissioner of Income Tax (A). The Ld.CIT(A) after examining the
assessee’s submission, material and after considering the fact that the ITAT
allowed the assessee’s similar claim in the assessment years 2005-06,
2007-08 & 2009-2010 allowed the assessee’s appeal. Aggrieved, the

Revenue filed this appeal with the following grounds:

1. The order of the learned CIT(A) is contrary to law, facts and circumstances of the
case.

2. The learned CIT(A) erred in allowing provision for warranty without appreciating the
addition on account of provision for warranty was made after comparing the
previous year records?

3. The learned CIT(A) erred in allowing provision for warranty without appreciating the
fact that the provision for warranty created during the relevant year is exorbitant
compared with the historical trend of expenditure incurred towards warranty in the
past and assessee has not rationally explained the steep increase based on cogent
evidence in support of his claim?

4. The learned CIT(A) erred in allowing provision for warranty without appreciating the
addition on account of provision for warranty was made after comparing the
previous year records?

5. Whether the Ld.CIT(A) was correct in to allow assessee’s appeal in consonance with
the decision of Hon’ble Apex Court in the case of Rotork Control vs. CIT where in
the Apex Court clearly emphasized that the provision should be scientifically
established, whereas in the instant case, the assessee never produced any details,
evidences inspite of direction from the Hon’ble ITAT?
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6. Forthese and other grounds that may be adduced at the time of hearing, it is prayed
that the order of the learned CIT(A) may be set aside and that of the Assessing
Officer restored.

3. The case was heard through videoconferencing. The Ld.DR presented
the case on the lines of grounds of appeal, supra, and pleaded to restore
the order of the AO. Per contra, the Ld.AR submitted that the provision of
warranty is recognized by the assessee in compliance with the Accounting
Standard-29 (AS-29) as prescribed by the ICAI at the time of sale and not
at the time of settlement. The assessee’s similar claim in the AYs 2005-06
& AY 2007-08 was upheld by the Ld.CIT(A). On Revenue’s appeal, for the
AY 2005-06, the Hon'ble ITAT in ITA No.352/Bang/2010 & in ITA
No.142/Bang/2010 dated 21.03.2011 confirmed the order of the Ld.CIT(A)
holding that the estimation is fair and reasonable. For the AY 2007-08 also,
the Hon’ble ITAT upheld the order of the Ld.CIT(A) on this issue in ITA
No.378/Bang/2011 dated 31.01.2012. However, in the order related to AY
2008-09 on this issue, the Ld.CIT(A) held that the ratio between the actual
and the provision was less than 70:100 during the period relevant to the
AYs 2005-06 & 2007-08, therefore, he (the Ld.CIT(A)) considered such
provision is ascertainable and hence deleted the additions made by the AO
in those assessment years. However, since this ratio is 59:10 for the AY
2008-09, which does not meet the para meter fixed by him i.e. 70:100 in
the earlier years, supra, and hence, the Ld.CIT(A) did not consider the
estimation of provision made for the assessment year 2008-09 as a

scientific & reasonable one and accordingly, upheld the addition made by
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the AO. Aggrieved, the assessee filed an appeal before the Hon’ble ITAT
and the Hon’ble ITAT allowed assessee’s appeal holding that the arbitrary
ratio of 70:100 assumed by the Ld.CIT(A) is without justification &
unwarranted in ITA No.1116/Bang/2011 dated 03.07.2012 for the AY 2008-
09. Against this order, the Revenue filed an appeal before the Hon’ble High
Court of Karnataka, which upheld the order of the Hon’ble ITAT in ITA
No.400 of 2012 dated 25.08.2020. The Ld.AR inviting our attention to the
Paper Book, submitted that though the assessee pleaded that it is complying
with the AS-29 as per which warranty is recognized at the time of sale and
not at the time of settlement and furnished relevant materials viz., the
method of determination of provision of warranty, liability movement of
warranty provisions from AY 2008-09 to 2015, statement showing the
provision vs. settlement for accounting years i.e. 2007 to 2015, etc., and
clearly explained that warranty is recognized at the time of Sale and not at
the time of settlement. Therefore, the provision goes up if the sales goes
up in any year & also if the settlement goes up, it is factored in the provision.
Since the warranty period is prorated over a period of 12-36 months,
accordingly the settlements will also prolong for three years from the year
in which the provision is made, the AO failed to appreciate it in the order
giving effect, for the reasons that the Ld.CIT(A) originally upheld the
assessment order. When the assessee clearly explained before the
Ld.CIT(A) based on such materials that the provision is made on a scientific
manner talking into account the relevant factors, which was also duly

recognized and upheld by the ITAT & the Hon’ble High Court, supra, etc.,
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the Ld.CIT(A) correctly allowed the assessee’s appeal. Hence, the Revenue
is not justified in alleging that the assessee’s method is not scientific and

hence, he pleaded to dismiss the Revenue’s appeal.

4, We heard the rival submissions and gone through relevant material.
The assessee in compliance with the Accounting Standard29 (AS-29) as
prescribed by the ICAI claimed provision for warranty. Its claim was
disallowed for the reason that there is vast variation in ratio between the
actual expenses & the provision created. Therefore, it is not scientific.
However, the assessee submits that it is following AS-29 and the provision
of warranty is made on the basis of sale and also the actual trend of the last
four years and then the provision is worked out scientifically. In this regard,
let us examine this issue historically. The assessee’s similar claim in the
AYs 2005-06 & 2007-08 was allowed by the Ld.CIT(A), which was also
upheld by the Hon’ble ITAT, Supra. However, during the appeal related to
AY 2008-09, the Ld.CIT(A) refused to allow the claim for the reason that
the ratio between the actual and the provision which was 70:100 during the
AYs 2005-06 & 2007-08 but it was 59:100 in AY 2008-09 and hence he held
that the assessee’s estimation of provision is not scientific & reasonable.
Aggrieved, the assessee filed an appeal before the Hon’ble Tribunal, which
allowed the appeal. Aggrieved against that order, the Revenue filed an
appeal before the Hon’ble High Court of Karnataka. The relevant portion of
the judgment in ITA No0.400 of 2012 dated 25.08.2020 related to the AY

2008-09, is extracted as under:
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

The appeal was admitted by a bench of this Court vide order dated 12.01.2013 on the
following substantial question of law:

(i) Whether the Tribunal was correct in holding that the provision for warranty of
Rs.3,98,18,294/- is allowable as deduction when the assessee has not made provision on a
scientific basis as enunciated by the Apex Court in Rotork Controls India Pvt. Ltd., vs. CIT,
314 ITR 62?

(ii) Whether the Tribunal was correct in holding that the assessee is entitled for deduction
when excess provision towards warranty made in the previous years is not offered to tax by
reversing the entries as laid down by the Apex Court in Rotork Controls India Pvt. Ltd. Vs.
CIT, 314 ITR 627

2. Facts leading to filing of this appeal briefly stated are that assessee filed the return of
income for the Assessment year 2008-09 declaring income of Rs.2,17,18,047/-. The return
was processed under Section 143(1) of the Act and was selected for scrutiny. Thereafter, a
notice under Section 143(2) of the Act was issued. The assessee for the Assessment year
2008-09 had claimed provision for warranty for a sum of Rs.3,98,18,294/-. The Assessing
Officer by an order dated 29.11.2010 inter alia held that provision for warranty made for
Assessment year 2008-09 to the profit and loss account has been made for an amount of
Rs.9,80,90,650/-. The assessee has incurred actual expenditure to the extent of
Rs.5,82,72,356/-. Thus, a sum of Rs.3,98,18,294/- debited to profit and loss account is still
outstanding in the nature of provision. It was also held that there is no provision under the
Act to allow any expenditure, which is in the nature of provision and is contingent.
Accordingly, a sum of Rs.3,98,18,294/- was disallowed and was added to the total income.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

5. We have considered the submissions made by learned counsel on both the sides and have
perused the record. The only issue, which arises for consideration in this appeal is whether
the principles laid down by the Supreme Court in Rotork Controls India (P) Ltd. Supra have
been taken note of while deciding the issue of estimation of provision for the Assessment
year 2008-09. At this stage, it is relevant to extract para 8 of the order passed by the
Commissioner of Income Tax (Appeals), which reads as under:

I have considered the rival submission. I find the A.O. is not justified in holding that in all
cases the provision is to be disallowed as expenditure. This has become the strict law of the
past after the pronouncement of the Supreme Court in several cases that a provision can
also become an allowable deduction if it is computed with a certain degree of certainty. The
locus classicus on the subject M/s Rotrok Controls India Pvt. Ltd., vs. CIT (2009) 314 ITR 62
(SC)

The legal principles enunciated in that Rotork case has been analyzed by me in case of M/s
Apple India (P) Ltd., ITA No.77/DC-11(1)/A-1/10-11, dated 22.09.2011.

The relevant portions are extracted below: -
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Thus I have concluded that if the ratio between actual expenditure and provisions is 70:100
then the provision be considered ascertainable and therefore deductible. On this premises I
have allowed deletion of additions in appellants own case in Assessment years 2005-06 and
2007-08. But each case is different on facts. The assessee also admits that sales of the
company has grown by leaps and bounds. This year the ratio between actual expenditure
and warranty provision is 59:100 and therefore do not meet the parameter fixed by me i.e.,
70:100 on the basis of which the additions of Assessment years 2005-06 and 2007-08 had
been deleted. In view of the above I do not consider the estimation of provision in this year
is scientific and reasonable. However, the allowance of actual expenditure reduced by the
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A.O. and disallowance of the balance is found justified. The addition is upheld. The related
grounds of appeal are dismissed.

6. Thus, from close scrutiny of paragraph 9, it is evident that the principles laid down by the
Supreme Court in Rotork Controls India (P) Ltd. Supra had been taken into account by the
Commissioner of Income Tax (Appeals) and the estimation of provision for the Assessment
year 2008-09 has been found to be unscientific and unreasonable. The Tribunal has noted
that admittedly, the Commissioner of Income Tax (Appeals) has considered the same working
method of provision in previous two years and allowed the provision. It was further held that
the Commissioner of Income Tax (Appeals) did not allow the provision for warranty for the
Assessment year on the ground that the ration between the actual and the provision is less
than 70:100. It was further held that the ratio adopted by the Commissioner of Income Tax
(Appeals) is imaginary and arbitrary and is without any basis. It was also held that provision
of warranty was made every year in accordance with accounting standards 29 and the
provision is worked out scientifically every year merely because, the provision has come
down to 59:100, the same cannot be disallowed. Accordingly, the finding recorded by the
Commissioner of Income Tax (Appeals) that estimation of provision is unscientific and is
unreasonable has been set aside. Thus, it is evident that the conditions laid down by the
Supreme Court to assess a provision have been met in the instant case. Therefore, the
submission made by learned counsel for the revenue that neither Commissioner of Income
Tax (Appeals) nor Tribunal has examined the ratio laid down in Rotork Controls India (P) Ltd.
Supra does not deserve acceptance.

In view of preceding analysis, the substantial questions of law framed are answered against

the revenue and in favour of the assessee. In the result, the appeal fails and is hereby
dismissed.

From the above, it is clear that the assessee has been consistently

following this method, which has been found by the Hon’ble ITAT, to be

scientific and the conditions laid down by the Hon’ble Apex Court is also

met, supra, which has also been upheld by the Hon’ble High Court, supra.

Therefore, we do not find any merit in the Revenue’s appeal and hence,

dismiss the same.

5.

In the result, the appeal filed by the Revenue is dismissed.

Order pronounced on the 22" day of December, 2020, in Chennai.

Sd/- Sd/-
(oI 3R.TA. Tg) (TH. STERE)
(DUVVURU R.L. REDDY) (S. JAYARAMAN)

A% 9GW/JUDICIAL MEMBER WG /ACCOUNTANT MEMBER
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